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ABSTRACT
The War Powers Resolution: Reassessing the Constitutional Balance of Power
Kasey Elizabeth Cable

This thesis is an analysis of the War Powers Resolution of 1973 and the impact it
held on the role of Congress and the President in entering war. More specifically, this
thesis takes a look at President Richard M. Nixon’s influence on the 93rd Congress’s
decision to pass the War Powers Resolution after multiple failed attempts at similar
legislation. Through a major domestic policy blunder, the Watergate break-in, and a
foreign policy disaster, the on-going war in Vietnam, opposition to Nixon’s residential
conduct united both the House and the Senate and resulted in legislation that would
attempt to restore the Constitutional balance of power.
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INTRODUCTION
On December 7, 1941, President Franklin D. Roosevelt called together an
emergency session of Congress. The United States had been attacked at Pearl Harbor by
the Japanese and America could no longer feign an attempt to stay out of the Second
World War. Congress declared war on the Japanese on December 8, 1941 and on the
European Axis of Germany and Italy three days later. Since that time there has not been
a formal declaration of war by Congress. Does this mean that since the conclusion of
WWII in 1945 the United States has not engaged in another war? The obvious answer is
no. Since 1945, the United States has engaged in well known conflicts in Korea,
Vietnam, Cambodia, Bosnia, the Persian Gulf, and Afghanistan. Some of the lesser
known conflicts involving the United States Armed Forces include Bolivia, Columbia,
Peru (in the War on Drugs implemented by George H.W. Bush), Panama, Haiti, Kosovo,
the list continues. These conflicts have occurred under Harry Truman, Dwight
Eisenhower, John Kennedy, Lyndon Johnson, Richard Nixon, Gerald Ford, Jimmy
Carter, Ronald Reagan, George H.W. Bush, Bill Clinton, and George W. Bush—every
president since WWII.1 What are the requirements for the United States Armed Forces to
be dispatched to a foreign nation? This brings us back to the nation’s origins—the
Constitution.
In an effort to prevent a dictator from stripping the American people of their
freedoms, the Founding Fathers created a government under the Constitution of the
United States based on a separation of powers. The Philadelphia delegates had
1
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State University Press, 1982), 1.
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considerable debate over the power of the executive branch and in the end gave the
position few defined powers. Under Article II, Section 2, the “President shall be
Commander in Chief of the Army and Navy of the United States.”2 The President was
also given the power to make treaties (with the approval of the Senate) and to appoint
ambassadors (to be confirmed by the Senate). They limited the President’s role as
Commander in Chief by giving Congress the sole authority to declare war, to raise money
for it, and to end it by starving it of funds or by approving or rejecting treaties.
Political Journalist, Howard Fineman, argues that for a host of reasons,
presidential leadership (or the lack of it) has come to dominate the discourse of American
public life. One explanation he offers is that war, and rumors of war, and a national crisis
that can be defined as war, stir yearning for a leader to master the situation—a
commander in chief.3 But where did this yearning come from? Why does the nation feel
compelled to turn to a single man in a time of need? Is that not what the Founding
Fathers, the authors of the Constitution of the United States, wanted to guard against?
In 1973, a united Congress4 felt the power relinquished to the President had gone
too far. Although presidents had abused power in the past, including President Abraham
Lincoln’s suspension of habeas corpus in 1861 and again in 18625, none had held such
utter contempt for the restraints that kept this country free—“the restraints of reason,
2

“The Constitution of the United States,” Article II, Section 2, Clause 1.
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decency, and above all, law.”6 Disillusionment with presidential leadership in taking the
United States into the costly and unsuccessful Vietnam conflict made Congress eager to
rein in the executive’s war-making authority.7
In response, the War Powers Resolution of 1973 was passed. The purpose of the
resolution was “to fulfill the intent of the Framers of the Constitution of the United States
and insure that the collective judgment of both the Congress and the President will apply
to the introduction of the United States Armed Forces into hostilities, or into situations
where imminent involvement in hostilities is clearly indicated by the circumstances, and
to the continued use of such forces in hostilities or in such situations.”8 When the war in
Vietnam set off a constitutional debate, Congressmen and historians alike attempted to
determine what the Founders had in mind at the Constitutional Convention. While it is
easy to ask what the Founders intended, the question is much more difficult to answer.9
The War Powers Resolution was created out of what the 93rd Congress concluded was the
Founders’ original intent.
The most controversial components of the War Powers Resolution are found in
Section Three and Five. The first, Section Three, requires that the President consult with
Congress before introducing armed forces into hostilities, and after any such introduction,
the President must continually consult with Congress until the forces are no longer
engaged in hostilities or have been removed from such situations. The second important
component, Section Five, requires that within sixty calendar days the President shall
6
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terminate any use of United States Armed Forces unless Congress has 1) declared war or
has enacted a specific authorization for such use of United States Armed Forces, 2) has
extended by law such sixty-day period, or 3) is physically unable to meet as a result of an
armed attack upon the United States.10 Section Five also states that at any time if the
armed forces are engaged in hostilities outside the United States without a formal
declaration of war or specific statutory authorization, such forces shall be removed by the
President if the Congress so directs by concurrent resolution.
The War Powers Resolution has raised many questions about how Congress and
the President work together with the armed forces. In the broadest sense, a Congress that
had “generally rubber-stamped presidential initiatives since the Second World War now
sought a position of codetermination in foreign policy making,” by which it meant early
and full consultation and even active participation in making decisions.11 Senator Jacob
K. Javits, a sponsor of the War Powers Resolution, argued Congress had been too weak
in the last 30 years. As he put it, “The price we have paid is too high; the death and
maiming of tens of thousands of young in Vietnam, the Watergate scandals and the
shadow of impeachment, which are expressions of an almost grotesque imbalance of
power between Congress and the Presidency.”12 President Nixon complained the War
Powers Resolution represented an “unconstitutional and dangerous” denial of the
President’s proper role in the international sphere.13 President Ford and President Carter

10

War Powers Resolution of 1973. Section Five.
George Herring, From Colony to Superpower: U.S. Foreign Relations Since 1776 (New York: Oxford
University Press, 2008), 814.
12
Nathaniel Sheppard Jr., “Javits Will Propose Curbs on Powers of Presidency,” New York Times, April 28,
1974; ProQuest Historical Newspapers, A1.
13
Melvin Small, The Presidency of Richard Nixon (Lawrence: University Press of Kansas, 1999), 245.

11

4

claimed, as others have since, that consultation with Congress was evidence of their
policies of cooperation—not that it was an attempt to comply with the resolution.14
Among the many concerns with the War Powers Resolution, there are
constitutional questions that arise—can Congress really terminate presidential military
action if a formal declaration of war is not made in sixty days? Does the resolution upset
the balance of power in asserting that Congress has “unprecedented power” over the
President in the conduct of foreign policy? If presidential administrations refuse to
comply with the War Powers Resolution, is it really a valid resolution? Continuing that
same argument, if the resolution is not sufficient in itself to accomplish its stated
objective, need it be amended, or as some have argued, scrapped altogether? Another
point to consider is whether the resolution’s passage came out of Congress’s fear of the
Nixon Administration and what would become known as the ‘imperial presidency.’15
Although it is difficult to speculate whether a resolution like the War Powers Resolution
would have passed in the absence of the presidency of Richard Nixon, it is evident that
the growing power of the presidency since the Constitution’s creation, particularly since
the beginning of the twentieth century, in combination with the unconstitutional acts
performed by President Nixon warranted action by the legislative branch.
This study will take a look at the respective powers under the Constitution of the
President and Congress to enter into and conduct war. More specifically, this study will
place a great emphasis on the War Powers Resolution of 1973 and the factors that

14
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motivated Congress to pass it. In collaboration with other political historians and
constitutional scholars, this paper will argue that the conflict in Vietnam and the scandal
of the Watergate break-in and subsequent cover-up under the administration of President
Richard M. Nixon motivated Congress to swiftly pass the War Powers Resolution.
Furthermore one can argue this was done without considering all of the potential shortcomings in an effort to quickly rein in the power of the growing executive branch at the
cost of the legislative branch.
A large body of historiography exists on the constitutionality of congressional and
presidential war powers. This area of interest has grown, especially since 1973.
Although many works deal with the war powers, not all go into depth on the factors and
motivations that led Congress in 1973 to pass the War Powers Resolution. Since I argue
the Nixon Administration had such a large impact on the resolution’s passage, additional
resources outside of the war powers will be consulted to obtain an appropriate
background on President Nixon. These resources include both primary and secondary
accounts of Richard Nixon’s presidency including, Melvin Small’s The Presidency of
Richard Nixon, Walter Isaacson’s Kissinger, Robert Dallek’s Partners in Power: Nixon
and Kissinger, Stanley I. Kutler’s Abuse of Power: The New Nixon Tapes, President
Nixon’s Memoirs, and Henry Kissinger’s, Diplomacy, The White House Years, Years of
Upheaval.
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FOUNDERS DISCUSSION: WAR POWERS ORIGINAL INTENT AND THE
BALANCE OF POWER

In the course of American political history, Congress and the President often
come to disagreements about the nature of their powers. Naturally, they return to the
document that prescribes their powers to them—the Constitution. At different periods in
history, each branch has efficiently used the Constitution to demonstrate why they have
greater power in a particular aspect of law over the other branch. Since the last half of the
twentieth century, no single power has been debated more than the war power.
Under the first governmental authority of the United States, the Articles of
Confederation, Congress exercised both legislative and executive powers. “The United
States in Congress assembled, shall have the sole and exclusive right and power of
determining on peace and war.”16 In 1787, however, this decade old document would be
dramatically rewritten in Philadelphia, Pennsylvania by the elite American men of the
eighteenth-century known as the Founders. The Philadelphia Convention drafted the
Constitution of the United States of America which provided for a federal government
with distinct branches, thereby necessitating some attention to the allocation of the warmaking power of the government.17
In 1789, the Founders assigned Congress very specific war powers. Under Article
I, Section 8 of the Constitution, one can find how the Founders defined the Congressional
war powers. Congress has the power to declare war, to raise and support armies, to

16
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provide and maintain a navy, to provide for calling forth the militia to execute the laws of
the Union, and to provide for organizing, arming, and disciplining the militia.18
Just as Congress was assigned very specific roles, the President was too. Listed
under Article II, Section 2, the President shall be Commander in Chief of the Army and
Navy of the United States. The President also has the ability to make treaties and appoint
ambassadors with the advice and consent of the Senate.19
Although there is extensive discussion of various topics released from the
Convention notes, including taxes, and federal verses state authority, little is known about
the original intent of the war powers. Among the 1,273 pages which contain the printed
records of the convention, little more than one page explicitly considers allocation of the
war-making power.20
In hindsight, it is surprising that this controversial issue provoked little discussion
in Philadelphia. Some delegates preferred to give the power to the President; others
feared granting such a power to one person. “Reflecting the spirit of compromise that
marked the proceedings,” James Madison urged assigning to the President as
commander-in-chief the power to “repel sudden attacks” when Congress could not act but
giving Congress the power to declare war.21
If the Founders identified the roles of the legislative and executive branches in
regards to the power of war, why then is there an ongoing debate over two centuries
later? The trouble with decidedly determining the victors of constitutional arguments lay
in the ambiguous language the Founders chose. By taking a look at the debates and

18
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proceedings which accompanied the framing and ratification of the Constitution—
particularly by taking into account ideas common among Americans of the late
eighteenth century as they interpreted the clauses in question, one can gain a better
insight as to what the Founders meant when they assigned the war powers.
The one debate mentioned in the records of the Constitutional Convention about
the allocation of the war-making power came from South Carolina delegates. Charles
Pinckney opened the debate by arguing that the “legislature as a whole was too
cumbersome a body to exercise [the war-making] power.”22 He felt the power should be
vested in the Senate, which was smaller, and would therefore be more knowledgeable in
the area of foreign affairs because of their treaty-making authority. Pierce Butler, also
from South Carolina, took Pinckney’s argument a step farther and wanted to vest the warmaking power in the President, but his proposal carried no recorded support. One other
mention of altering the war-making power came from two men of Massachusetts,
Madison and Elbridge Gerry. They moved to insert “declare,” striking out “make” war—
leaving the Executive the power to repel sudden attacks.23 After some discussion the
Madison-Gerry amendment was passed eight to one.24
Because there was such little recorded debate, Constitutional scholar Charles
Lofgren and others turn to alternate indications of an original understanding of the warmaking power. Other aspects that have been examined by Lofgren and others include:
deliberations from the Philadelphia Convention and the Constitution itself, the state
assemblies debates over the ratification of the Constitution, some seventeenth and

22

Lofgren, 7.
Ibid.
24
Only nine states cast votes on this issue because Massachusetts abstained, New York and New Jersey
were not represented at this time, and Rhode Island never attended the Convention.
23

9

eighteenth century trends in the theory and practice of war and reprisal, and English
influences. As Lofgren points out, it is worth examining Constitutional deliberations
because the Convention members were part of a broader community, so it is “likely that
their fundamental assumptions were shared by other Americans.”25
For example, James Wilson of Pennsylvania did not believe the British Monarch
was a proper guide for defining Executive Powers. He believed some of the monarch’s
powers should be allocated to the Legislative branch; this was to include war and peace.26
According to the records of the Convention, James Madison was in agreement with
Wilson. This agreement among members, however, would not be explicitly laid out in the
Constitution, and the war-making power was left ambiguous.
Three draft constitutions were prepared—one by Edmund Randolph of Virginia,
one by James Wilson, and the copy submitted by the draft committee to the Convention.
Each draft assigned the power “to make war” to the legislature.27 The lack of debate and
the assignment of the war-making power to the Legislative Branch seem to indicate the
Convention members were on the same page for the division of war powers.
Further indications of the Convention’s understanding of the war-making
provisions come from Alexander Hamilton. The plan of government that Hamilton
presented to the Convention on June 18 demonstrates that despite his desire for a strong
executive, he ultimately wanted the war-making ability to be given to the Senate—not the
President. The President was to have “the direction of war when authorized or begun.”28

25
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Perhaps the most compelling argument that Lofgren puts forth is the argument
about the state ratification debates. Five of the eleven states which ratified the
Constitution before the new government commenced operation offered amendments to it,
but of the seventy-seven amendments proposed, only one dealt with the power of
Congress to declare war.29 The amendment, proposed by New York, was for two-thirds
vote in each house of Congress for a declaration of war. This amendment was a means to
protect state or regional interests—not to question the balance of the war-making powers
between Congress and the President. During the state ratification process in
Pennsylvania, James Wilson remarked,
This [new] system will not hurry us into war; it is calculated to guard against it. It
will not be in the power of a single man, or a single body of men, to involve us in
such distress for the important power of declaring war is vested in the legislature
at large; this declaration must be made with the concurrence of the House of
Representatives: From this circumstance we may draw a certain conclusion that
nothing but our national interest can draw us into a war.30

Americans understood there was the possibility of a leader evolving into a despot
as had happened so many times in Europe. They also feared a standing army because they
thought it would be all too potent a tool—not for our security, but for dictatorial power.31
Ultimately, as Hamilton would point out, “it is better to hazard the abuse of confidence
than to embarrass the government and endanger the public safety by impolitic restrictions
on the legislative authority.”32 He rejected the threat of war-making conspiracies
between Congress and the President, which had been a reason offered by the Convention
to prohibit a standing army. The decision of the Convention not to prohibit a standing
29

Lofgren, 16.
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31
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army was evidence enough for legal scholar David Locke Hall to assert that this was
evidence of the grant of the President’s emergency war-making powers.
At the Philadelphia Convention there was much discussion over the handling of
foreign affairs. Delegates originally agreed that the Senate should be primarily
responsible for foreign affairs because an executive with too much power might replicate
the monarchy from which they had just escaped. South Carolinian Charles Pinckney
warned, it “would render the executive a monarchy of the worst kind, to wit an elected
one.”33 Ultimately such powers would be shared with the executive. Some felt the
President could act as a check on the Senate and might serve “as the general Guardian of
the national interest.”34
It has been argued by constitutional scholars that the Founders intentionally
vested broad executive power in the presidency to be the prime agent in dealing with
foreign affairs. This support comes from Hamilton’s emphasis in Federalist 69, of the
structural advantages of the presidency- unity, decision, secrecy, dispatch, stability of
purpose, special sources of information, all made the President the more likely candidate
to deal with foreign affairs.
Foreign policy specialist, Robert Turner, claims that the Founding Fathers
intended to grant the President exclusive control over foreign affairs, subject only to
certain very important but limited exceptions spelled out in the text of the Constitution.
While Turner makes this assertion, Convention members were in disagreement. The
power of ‘Commander-in-Chief’ merely made the President ‘First General.’35 In fact,

33
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according to the Convention records, James Wilson stated that the power to declare war
was given to Congress to “guard against being hurried into war… so that no single man
can involve us in such distress.”36 The President’s broad executive power over foreign
affairs was not identical to that of the king of England, because certain very specific and
important checks were included in the American system to guard against abuse. These
differences are found in Federalist no. 69. In discussing the President’s powers, Hamilton
assures the people that,
The President will have only the occasional command of such part of the militia
of the nation, as by legislative provision may be called into the actual service of
the Union. The President’s authority would be nominally the same with that of the
King of Great Britain, but in substance much inferior to it. It would amount to
nothing more than the supreme command and direction of the military and naval
forces, as first general and admiral of the confederacy while that of the British
king extends to the declaring of war, and to the raising and regulating of fleets and
armies; all which by the constitution under consideration would appertain to the
Legislature.37

So despite the structural advantages of the Executive Branch pointed out by Alexander
Hamilton in the beginning of Federalist no. 69, he reassures the reader that ultimately the
Legislative Branch has possession of the final constitutional war powers.
The first major public debate over the division of war-making power between
Congress and the President occurred in mid-1793 following President George
Washington’s proclamation of American neutrality in the war that broke out between
England and France.38 This declaration of neutrality sparked debate among two members
of the Philadelphia Convention—Pacificus and Helvidius, respectively Alexander
Hamilton and James Madison.

36
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This debate, less than a decade after the Constitution was written, has continued
to the present day. Alexander Hamilton argued in a series of newspaper articles that since
war-making was by nature an executive function, Congress could exercise only those
aspects of it which the Constitution specifically grants the legislature. Conversely, James
Madison argues that war-making was a legislative function and that any exceptions in
favor of the executive must be strictly interpreted.39 Hamilton’s argument, however, was
not especially persuasive to fellow Federalists, let alone to the Republicans.40 James
Kent, representative of New York at the Philadelphia Convention concluded in 1795 that
in the Untied States, “war only can be commenced by an act or resolution of Congress.”41
The trouble with original intent, as with any constitutional question, is often that
there is no record of the Founders explaining precisely what they meant. From their
political and theoretical influences one may gain insight as to what the Founders were
thinking, but it is difficult to claim that one has an exact understanding of controversial
measures, especially the war powers. The Founders, faced with establishing a new form
of government, drew on their collective knowledge and experience for the political and
legal ideas and principles to devise not just a new order, but, as they conceived it, a new
order for the ages.42 As Bailyn concludes, the Founders never doubted or questioned the
fundamental importance of the legislative control of the power to prepare for and make
war, as it was in the common law. They did not feel the need to explain it; it was assumed
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that future generations of Americans would know the history of political ideas and
institutions, and would understand it.43
The American argument over leadership has become an important topic in the
second half of the twentieth century because of something the Founders saw and feared,
but could not imagine happening—an executive branch whose power has grown
drastically since the creation of the Constitution. They thought they had carefully limited
the President’s role as commander-in-chief by giving Congress the sole authority to
declare war, raise money for it, and to end it by starving it of funds or by approving a
treaty.44 Although they implemented these tools, they have rarely been used as a check
on the presidency’s growing power.
In his discussion of the ‘imperial presidency’ Arthur Schlesinger, Jr. argues that
the power of the executive has risen beyond the original intent of the Founders. He
asserts that Alexander Hamilton, the Constitutional Convention’s foremost proponent of
executive energy, was even an advocate of the division of the war powers between
Congress and the President.45 As evidence of his claim, Schlesinger cites Federalist 75,
“The history of human conduct does not warrant that exalted opinion of human virtue
which would make it wise to commit interests of so delicate and momentous a kind, as
those which concern its intercourse with the rest of the world, to the sole disposal of… a
President of the United States.”46
By 1973, this is arguably exactly what the United States had become—a nation
subject to the sole disposal of one man. In his follow up work, War and the American
43
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Presidency, Schlesinger recaps that the American Constitution envisages a strong
presidency within an equally strong system of accountability. When the constitutional
balance is upset in favor of presidential power at the expense of presidential
accountability, i.e. a weakened Congress, the presidency can become imperial.47 In the
area of foreign affairs especially, the legislative branch lacks the confidence in their own
information and judgment and are likely to be intimidated by the executive authority.
Returning to the early American presidencies, Schlesinger notes that “early
Presidents did not hesitate to engage in what later generations called ‘covert operations’
against foreign states and to do so without congressional knowledge.”48 He calls this
‘presidential adventurism,’ something different from the imperial presidency. In the
early republic, Presidents “deliberately selected venturesome agents, deliberately kept
their missions secret, deliberately gave them vague instructions, deliberately failed either
to approve or to disapprove their constitutionally questionable plans, and deliberately
denied Congress the information to determine whether aggressive acts were
authorized.”49 These measures were taken because the Presidents wanted their men in the
field to do things they knew lay beyond their constitutional right to command. “At no
time did the executive claim ‘inherent’ power to initiate military actions.”50 The
assertion of inherent powers in foreign affairs defines the imperial presidency. By 1973,
President Richard Nixon would be the epitome of the imperial presidency, both in foreign
and domestic affairs, and Congress would respond in an effort to even the political
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balance. Perhaps the best example of President Nixon’s imperial presidency in foreign
affairs is his role in the Vietnam War.

17

VIETNAM

George Washington’s Farewell Address in 1783 set forth a precedent in American
foreign policy. He cautioned future leaders to adopt a policy of non-alignment, "It is
our true policy to steer clear of permanent alliances with any portion of the foreign
world..."51 A President in the early part of the twentieth century would question this
policy. President Woodrow Wilson’s concept of foreign policy was much different from
his predecessors and would alter the role of the Untied States of America in the rest of the
world indefinitely. The Wilsonian approach to foreign policy permitted that no
distinction be made among the relative importance of various countries. America, under
this policy, was obliged to fight for what was right, regardless of local circumstances, and
independent of geopolitics.52
With this mindset, Presidents after Wilson proclaimed that any involvement in
foreign policy was not met with the selfish interests of the United States, but rather the
goal of any such involvement was that of peace and progress. President Harry Truman’s
inaugural address January 20, 1949 committed the United States to the objective of a
world in which “all nations and peoples are free to govern themselves as they see fit…”53
After Truman, Dwight Eisenhower took America’s foreign policy one step further—
America’s involvement in foreign affairs was an extension of America’s moral
responsibility not just a balancing of risks and rewards.
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In his only inaugural address, President John Kennedy followed similar paths
taken by his predecessors in regards to foreign policy. He stated, “Let every nation
know, whether it wishes us well or ill, that we shall pay any price, bear any burden, meet
any hardship, support any friend, oppose any foe to assure the survival and the success of
liberty.”54 In kind, Lyndon B. Johnson’s inaugural made a promise to the world that no
stranger was beyond hope. “If American lives must end, and American treasure be
spilled, in countries that we barely know, then that is the price that change has demanded
of conviction and of our enduring covenant.”55 All the Presidents since Woodrow Wilson
bought into the idea of America as a protector of freedom for the world at large, taking
that position a step further with each passing administration.
Despite America’s changing involvement in foreign policy in the twentieth
century, it is still surprising that America entered Indochina56 in the 1950s. Indochina
was among the last remaining colonies held by France and America held a tradition of
anticolonialism.57 President Truman decided, however, that the security of the free world
required Indochina to be kept out of communist hands—which meant supporting the
French struggle in that location.58 Truman’s legacy to his successor, Eisenhower, was an
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annual military-assistance program to Indochina of some $200 million and a strategic
theory in search of policy.59
President Truman sent a few American soldiers to Vietnam, but it was not until
the Kennedy Administration that the United States really started to take an active role in
Southeast Asia. Upon President Kennedy’s assassination, the United States had
committed 16,000 American troops to Vietnam.60 On August 2, 1964, North Vietnamese
patrol boats may have attacked the Maddox, an American destroyer in the Gulf of Tonkin.
A second incident, involving the Turner Joy, was reported in the Gulf of Tonkin two days
later. As a result of the information provided to its members, Congress passed the
Southeast Asia Resolution (more commonly known as the Gulf of Tonkin Resolution),
which on its face gave the President broad powers to defend against aggression in the
area.61 By the time of President Nixon’s inauguration on January 20, 1969, the United
States had committed 536,000 United States Armed Forces to the Vietnam War. When
the United States’ involvement was finished, the American war in Indochina had become
the longest in our history, the second most expensive monetarily, and the fourth most
costly in American lives.62
Although the Gulf of Tonkin Resolution was seen as Congressional authorization
to wage war in Vietnam, its repeal did not carry the opposite effect—that the war in
Vietnam was no longer to be waged. Passed on January 12, 1971, Congress hoped that
repealing the resolution would mean an end to the war was in sight.63 This resolution
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repealed the Gulf of Tonkin Resolution64 as well as provided an amendment to a foreign
military sales bill sharply restricting future operations in Cambodia, including the
dispatching of troops, or the use of advisors or air forces in support of Cambodia’s
army.65 Robert Dallek, esteemed historian specializing in the American Presidency,
notes that for the moment, the Senate measures were only a threat—but they did signal
the extent to which Nixon and Kissinger might be limited in what they could do in future
engagements.
To the dismay of Congress, President Nixon asserted that the Tonkin Resolution
was not essential to the President’s authority. American ground forces were pulled from
Cambodia on June 30, 1970. The bombing of Cambodia continued so long as our forces
were still placed in Vietnam, rationalized on the theory that it was protecting our troops
and otherwise helping us defend South Vietnam.66 However, on January 27, 1973 the
Paris cease-fire agreements had been signed; on March 29 the last American troops left
Vietnam; and on April 1 our last known prisoners of war were released. Despite the
cease-fire and the withdrawal of American armed forces, the bombing of Cambodia
continued until August 14, 1973.
In addition to the continued bombing of Cambodia, (even after the last known
prisoner of war was released) the United States Congress and the American people
became aware in 1973 that President Nixon had authorized the secret bombing of
Cambodia beginning in 1969. When Major Knight asked his commanding officer why he
was being told to falsify records of the exposed cover-up, he was told that “the purpose
64
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was to hide these raids.” Knight questioned who they were to be hidden from; the reply
he received was “Well, I guess the Foreign Relations Committee.”67 Chair of the Joint
Chiefs Earle Wheeler testified that President Nixon ordered him, no fewer than six times,
not to disclose the Cambodian bombing to “any member of Congress.” In his memoirs,
President Nixon cites multiple reasons for his secrecy,
We anticipated that as long as the bombing remained secret, the North
Vietnamese would find it difficult to protest since they were officially denying
that they had any troops in Cambodia. Another reason for secrecy was the
problem of domestic antiwar protest. My administration was only two months
old, and I wanted to provoke as little public outcry as possible at the outset.68
President Nixon would continue to justify his decision of secrecy in his Memoirs by
admonishing that Richard Russell and John Stennis, the Chairman and the ranking
member of the Senate Armed Services Committee both believed, despite increasing
doubts about the war, that the bombings were the right decision, and that they would back
the President up, even if the bombings would later become public.69
Air Force Major Hal Knight blew the whistle on the secret bombings mid-1973.
Congress and the American people were outraged by the lies. The Pentagon not only
submitted to the Senate Armed Services Committee falsified documents that did not list
any B-52 raids on Cambodia at all during the thirteen months when they were actually
taking place almost nightly, but also flatly assured the Committee there had been “no B52 bombing in Cambodia of any kind during the entire year of 1969.”70 Operation
Breakfast, as the secret bombing was called, continued. During that time 108,823 tons of
bombs were dropped on the six board-area base camps. The bombing of Cambodia was
67
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President Nixon and Secretary of State Kissinger’s means of waging their own war—a
war they knew Congress and the American people would not support.71
In the aftermath of the quagmire of the Vietnam War that lasted nearly a decade
from 1964—197372, Americans were ready for a change in how the United States entered
war. Much of the blame for the proceedings of the war—appropriately or not, went to
President Richard Nixon. Although the war arguably began under the Eisenhower and
Kennedy administrations, and was escalated under President Lyndon Johnson, President
Nixon inherited (and escalated) the war and the prior administrations troubles. After
President Johnson committed over five hundred thousand American troops it was clear
that Vietnam was rapidly becoming, according to historian Robert Dallek, the greatest
foreign policy disaster in the country’s history.73 After travelling to Vietnam for two
weeks in the spring of 1965, Henry Kissinger reported to Henry Cabot Lodge, the U.S.
Ambassador in Saigon,
We had involved ourselves in a war which we knew neither how to win or how to
conclude… We were engaged in a bombing campaign powerful enough to
mobilize world opinion against us but too halfhearted and gradual to be
decisive… No one could really explain to me how even on the most favorable
assumptions about the war in Vietnam the war was going to end.74

The war’s statistics would speak for themselves—58,209 killed in action; 303,635
wounded in action; 1,948 missing in action. Although Secretary of State Kissinger made
his statement upon his first visit in 1965, it could be argued that even in the spring of
71
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1973 his words remained true. Among the troubles Nixon would later face, Cambodia
did not disappear. Although President Nixon cannot take the blame for the entire conflict
in Southeast Asia, as John Hart Ely points out, the secret bombing of Cambodia was an
offense consummated by one and only one President.75 The secret bombing of Cambodia
almost made it into the final version of the Articles of Impeachment. Congressman John
Conyers introduced an article charging that President Nixon had violated his
constitutional oath of office when he authorized the concealment of facts of the
operations in Cambodia in “derogation of the power of the Congress to declare war, to
make appropriations, and to raise and support armies…”76 Vietnam and the troubles
associated with it would leave a permanent scar on not only President Nixon’s record, but
on the war powers of future Presidents as well. The Vietnam experience buried the notion
of Presidential infallibility on foreign affairs.
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WATERGATE

When it was thought that Congress and the American public’s frustrations with
the Nixon Administration could not get any worse, scandal erupted in the White House.
The Vietnam War was no longer the most troubling policy the administration had to
overcome. The Watergate investigation began after a break-in to the Democratic
National Committee headquarters on June 17, 1972. Seven men were indicted in
association with the break in for burglary, conspiracy, and violation of federal
wiretapping laws. Four Cubans, Bernard Barker, Virgilio Gonzalez, Eugenio Martinez,
Frank Sturgis, and E. Howard Hunt pleaded guilty; a jury later found Gordon Liddy and
James McCord guilty.77 Once Nixon discovered the connection between the burglars,
CREEP78, and the White House, he along with John Dean, H. R. Haldeman, and John
Ehrlichman began to cover up the affair. The cover-up began as early as June 20, 1972.
The eighteen and a half minute taped conversation between the aforementioned men
included a strategy spanning the course of a couple of weeks to keep the White House out
of the affair, limit the investigation to the simple burglary, and pay money to assist those
arrested with their legal defenses and to ensure their silence.79 Unfortunately for the
White House, the cover-up was spoiled. The FBI traced some of the money the burglars
carried to a Miami bank—one link in a scheme in a vast plot to launder funds donated to
CREEP through Mexican banks. In an effort to derail the FBI, the “smoking-gun” tape
revealed the plan that involved CIA director Vernon Walters calling FBI chief Patrick
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Gray to say “stay the hell out of this… this is ah, business here we don’t want you to go
any further on it.”80 This fraudulent use of national security was Nixon’s first significant
involvement in the illegal measures taken to curtail the Watergate investigation.
The second illegal activity the President engaged in was an attempt to silence the
burglars by paying them off or even promising them clemency. Through CREEP, over
the course of a couple of months, Maurice Stans (CREEP’s finance chief), Fred C. LaRue
(another CREEP official), and Haldeman provided over $350,000 to Herbert Kalmbach
(Deputy Finance Chairman of CREEP and personal attorney for Nixon). Most of the
money was given to E. Howard Hunt’s wife, Dorothy, to pay for bail, lawyers’ fees, and
‘income replacement’ for the seven men arrested on June 17.81
Just prior to the seven burglars’ sentencing on March 19, 1973, James McCord
revealed to presiding judge John J. Sirica that “political pressure was applied to the
defendants to plead guilty and remain silent.” Furthermore, he also asserted that
witnesses had perjured themselves so that “others in the Watergate operation were not
identified” during the trial in January.82 Less than two weeks later, McCord would reveal
more damning evidence. On March 30, McCord revealed to the Ervin Senate committee
that Liddy and Hunt had told him that Magruder, Mitchell, Dean, Haldeman, Colson, and
others approved of or knew about the break-in.
In response to the break-in, the Senate voted seventy to zero to establish a select
committee of four Democrats and three Republicans to investigate Watergate.83 From
May to August of 1973, key administrative officials had to give testimony at televised
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hearings before the Senate Committee. Among those to testify would be key witness
White House Counsel John Dean. In light of McCord revealing his involvement, on
March 30, Dean’s attorney informed Watergate prosecutors that his client was prepared
to tell them what he knew of the affair, including “the Ellsberg break-in, Hunt’s safe, and
Ehrichman’s, Haldeman’s, and Nixon’s involvement in the hush money and cover-up
schemes.”84 Dean feared Nixon and his chief aides would make him the scapegoat, and
began to arrange the best deal possible for himself. Just a couple of weeks after
McCord’s confession, Nixon understood the Watergate investigation was approaching the
White House. Haldeman and Ehrlichman would be closely linked to the scandals by their
colleagues. In a preemptive strike, Nixon announced to a television audience that he was
accepting the resignations of Haldeman and Ehrlichman, and Dean had resigned already.
After the hearings began, the President issued a statement to the American people.
On May 22, 1973, President Nixon asserted, “I took no part in, nor was I aware of, any
subsequent efforts that may have been made to cover up Watergate.”85 The President
also denied having prior knowledge of the break-in, offering anyone clemency, raising
hush money, trying to implicate the CIA, authorizing his aides to commit illegal acts, or
knowing anything about the Ellsberg break-in until recently. Haig, one of the President’s
staunchest defenders, later wrote that of the seven denials, six were lies.86 In his
testimony on June 25, Dean explained that he had been personally in charge of the
Watergate cover-up and that he had attended the key White House meetings on June 23,
1972 and March 21, 1973. To support his testimony, he wrote an extensive statement and
had taken a plethora of documents from the White House. This revelation placed Nixon
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at the epicenter of the conspiracy. During the testimony, Republican Senator Howard
Baker of Tennessee asked the question, “What did the President know, and when did he
know it?”87 For the first time, President Nixon’s role in the Watergate scandal was
officially questioned.
Along with the investigations, the press also contributed to President Nixon’s
declining approval rating. During the Spring and Summer of 1973, polls showed that the
presidential approval rating had dropped to 31 percent.88 Carl Bernstein and Bob
Woodward, reporters from the Washington Post, delivered the stunning revelations and
missing pieces of the puzzle that led to President Nixon’s downfall. After Woodward’s
last meeting with his anonymous White House source, Deep Throat, later revealed to be
Associate Director of the FBI W. Mark Felt89, it was clear that the Watergate cover up
went all the way to the President.90 Although the revelation of the President’s
involvement would not come until the spring of 1974, the President’s actions leading up
to his involvement served only to further harm the image of the Executive Office.
Under the duress of the Watergate investigation, President Nixon made several
poor decisions. The “Saturday Night Massacre” on October 20, 1973 is one example of
President Nixon’s folly during Watergate. Archibald Cox was hired by Attorney General
Elliot Richardson to investigate the Watergate scandal independent of the Justice
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Department. During the investigation Deputy Assistant to President Nixon, Alexander
Butterfield, was questioned. During his questioning on July 13, 1973 Butterfield made a
startling revelation before the committee. In this interview he revealed that so long as the
President was in attendance, everything in the White House was taped.91 Watergate
Prosecutor, Archibald Cox joined the Senate committee and subpoenaed the seven tapes
of conversation with President Nixon and John Dean in an effort to determine who was
telling the truth. Nixon met with his advisors to determine what to do with the tapes—
burn them or keep them? Ultimately Nixon decided not to destroy the tapes. The
President had hoped that the courts would rule in his favor and the tapes would not be
required to be released. Much to his surprise, the court ruled in favor of the Senate
Committee.
On October 12 the U.S. Court of Appeals ruled that the prosecutors and the
President needed to work out a deal so that national security was not compromised and
the tapes would be released. President Nixon resisted the court-ordered release of his
tapes citing the Constitutional principle of executive privilege. Nixon urged Attorney
General Richardson to order Cox to drop the subpoena. Richardson refused to carry out
Nixon’s order and offered his resignation. Deputy attorney general William Ruckelshaus
also refused to execute Nixon’s order and resigned as well. Robert Burk the Solicitor
General then fired Cox. The event was named by the press the “Saturday Night
Massacre.” To Congress, the press, and the public, the event resembled the actions of a
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dictator with no genuine regard for the rule of law.92 The tapes revealed to the nation that
“in private its President was a profane and nasty fellow who behaved in a manner
unbecoming of his office.”93 The tapes revealed ultimately that President Nixon had
committed a number of crimes.
In his book, It Didn’t Start with Watergate, Victor Lasky wrote in defense of the
Nixon Administration that other Presidents committed many of the same crimes and
misdemeanors that Nixon committed, including illegal wiretapping and using federal
agencies for political intelligence. What differentiated the Nixon administration was the
fact that some Presidents participated in illegal activities much of the time, and others did
almost all of them on occasion, but none of them committed all the illegal acts that
constituted Watergate all the time.94
Disillusionment with presidential leadership in taking the United States into the
costly and unsuccessful Vietnam made Congress eager to reign in the executive’s warmaking authority.95 The trouble that President Nixon faced with foreign policy was
compounded with a domestic scandal on a scale that no other President had faced before.
Because of Watergate, “a President fresh from the second largest electoral victory in our
history was unseated in a revolution that his own actions had triggered and his conduct
could not quell.”96 To Nixon, the break-in, the cover-up, and the hard-ball politics were
insignificant compared to his overall performance as President.97 Unfortunately for the
President, Congress and the American public did not agree. As a result of the Saturday
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Night Massacre and the scandal surrounding Watergate, a Gallup poll in late October
revealed the President’s approval rating had dropped 17 percent to a 27 percent approval
rating.98 In response, in the fall of 1973, Congress produced a piece of legislation that
made an effort to reestablish the constitutional balance of power between the executive
and legislative branches.
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THE WAR POWERS RESOLUTION

The War Powers Resolution was passed on November 7, 1973. This resolution
represented an attempt by Congress to do something which, as Undersecretary of State
George Ball put it, the Founding Fathers thought they could not do—namely to spell out
the dividing line between the constitutional power of Congress to declare war and the
constitutional power of the President as commander-in-chief.99
Abraham Sofaer argues that the Founders expected the branches to battle each
other to acquire and defend power. To prevent the supremacy of one branch over any
other in these battles, powers were mixed; each branch was granted important powers
over the same area of activity.100 If what Sofaer asserts is true, the War Powers
Resolution is an attempt to restore the political balance.
The resolution would have to be passed over President Richard Nixon’s veto, a
Congressional achievement, but not what the principal sponsor of the resolution,
Republican Senator from New York, Jacob Javits, had hoped for. Senator Javits was
anticipating that Congress would work out a “methodology” for joint presidentialcongressional action in sending American troops into combat.101 He had hoped that
President Nixon would sign it, and the resulting law would then represent a pact between
Congress and the President for making the Constitution work in what is generally
admitted to be a gray area.
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The veto had compromised the promise that Congress felt the War Powers
Resolution carried. President Nixon’s veto meant that the President would not accept any
part of the resolution, and left the result somewhat cloudier than it would have been
otherwise.102 To understand what President Nixon found unconstitutional, one must take
a closer look at what the War Powers Resolution contained.
The War Powers Resolution, formally known as Public Law 93-148, was
composed of ten sections, some bearing more constitutional importance than others. The
first section states that PL 93-148 may be cited as the War Powers Resolution. The
second section contains the purpose and policy of the resolution—
to fulfill the intent of the framers of the Constitution of the United States and
insure that the collective judgment of both the Congress and the President will
apply to the introduction of United States Armed Forces into hostilities, or into
situations where imminent involvement in hostilities is clearly indicated by the
circumstances, and to the continued use of such forces in hostilities or in such
situations.103

Furthermore, the section lays out the constitutional authority of Congress under
Article 1, Section 8, and that of the President—that he may only introduce the armed
forces into hostilities pursuant to 1) a declaration of war, 2) specific statutory
authorization, or 3) a national emergency created by attack upon the United States, its
territories or possessions, or its armed forces.
Section Three of the War Powers Resolution introduces the concept of
consultation among the Executive and Legislative branches: “The President in every
possible instance shall consult with Congress before introducing United States Armed
Forces into hostilities… and after every such introduction shall consult regularly with the
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Congress until United States Armed Forces are no longer engaged in hostilities or have
been removed from such situations.”104
Reporting is the subject of Section Four. It holds that in the absence of a
declaration of war, in any circumstance that United States Armed Forces are committed
to hostilities, a circumstance where combat is imminent; when troops are put into the
territory, airspace, or waters of a foreign nation while equipped for combat; or when
troops are introduced in numbers that substantially enlarge already existing United States
Armed Forces equipped for combat in a foreign nation, the President shall submit within
48 hours to the Speaker of the House of Representatives and to the President pro tempore
of the Senate a report setting forth—1) the circumstances necessitating the introduction of
United States Armed Forces, 2) the constitutional and legislative authority under which
such introduction took place, and 3) the estimated scope and duration of the hostilities or
involvement.105 After the initial report, the President must report to the Congress
periodically on the status of such hostilities or situation as well as on the scope and
duration of the hostilities. This reporting must be done no less than once every six
months.
Section Five, about Congressional Action, goes more in depth than the prior
sections. This section holds that within sixty calendar days after a report is submitted or
is required to be submitted pursuant to Section Four, whichever is earlier, the President
shall terminate any use of United States Armed Forces with respect to which such report
was submitted—unless Congress has 1) declared war or enacted s specific authorization
for such use of United States Armed Forces, 2) has extended by law such sixty-day
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period, or 3) is physically unable to meet as a result of an armed attack upon the United
States.106 And finally, if at any point in time that the United States Armed Forces are
engaged in hostilities outside the territory of the United States without a declaration of
war or specific statutory authorization, such forces shall be removed by the President if
the Congress so directs by concurrent resolution.
The subject of Section Six is Congressional priority procedures for a joint
resolution or bill. It holds that any joint resolution or bill introduced as a result of Section
Five shall be referred to the Committee on Foreign Affairs of the House of
Representatives, or the Committee on Foreign Relations of the Senate. It sets a time
frame for the House and the Senate to each vote on the joint resolution or bill and to do
so before the sixty day time limit in Section Five is met.107 In the case of disagreement
between the two Houses, conferees shall be appointed and the committee of conference
shall make and file a report. The next section follows the exact same line of Section Six.
Section Seven sets priority procedures for a concurrent resolution.
The interpretation of joint resolution is provided in Section Eight. It provides
further definition of the term “introduction of United States Armed Forces”—“the
assignment of members of such armed forces to command, coordinate, participate in the
movement of, or accompany the regular or irregular military forces of any foreign
country or government when such military forces are engaged, or there exists an
imminent threat that such forces will become engaged, in hostilities.”108 Furthermore, for
clarification purposes, Section Eight asserts that nothing in the joint resolution is intended
to alter the constitutional authority of the Congress or the President, or the provisions of
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existing treaties. The section continues that nothing shall be construed as granting any
authority to the President with respect to the United States Armed Forces into hostilities
or into situations wherein involvement in hostilities is clearly indicated by circumstances
which authority he would not have in the absence of the joint resolution.
The separability clause is contained in Section Nine. It asserts that should any
part of the War Powers Resolution be determined invalid, the remainder of the joint
resolution and the application of such provision to any other person or circumstance shall
not be affected.109 The final section, Section Ten, holds that the joint resolution shall take
effect on the date of its enactment.
Much of what is contained in the War Powers Resolution was as Senator Javits
put it, an attempt to maintain status quo—uphold the Constitution.110 Taken at face
value, Congress is being very assertive in setting time requirements and placing
conditions on the ability of the United States to commit armed forces. Although the
language is both eloquent and demanding, one cannot help but notice a hint of
desperation and frustration. The War Powers Resolution was not Congress’s first attempt
at revisiting the division of power between the President and the Legislative Branch, but
it was the most dramatic.
The precursor to the War Powers Resolution was a Senate resolution—the
National Commitments Resolution. Passed on June 25, 1969, the Senate resolution
contained the definition of United States Armed Forces commitment. The resolution did
not have the force of law, but it was the “sense of the Senate” that the President never
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again commits armed forces overseas without the consent of Congress.111 In 1969, it was
evident that Congress—both liberals and conservatives, were not going to accept
unilateral presidential initiatives in foreign affairs. A Time Magazine articled written in
response to the National Commitments Resolution concluded that “As a result of Viet
Nam, many in Congress are distrustful of any President’s wisdom and determined to deny
him even the military means, let alone the authority, to intervene unilaterally. One thing
is certain: Richard Nixon will be watched more closely by Congress than have been any
of his predecessors of the past few decades.”112 The author of this article had exceptional
foresight.
The U.S. incursion in Cambodia in May 1970 triggered multiple bills on war
powers in both the House and the Senate. The Senate bill at the time, the Senate War
Powers Bill of 1972, was an example of the legislative branch attempting to reclaim the
balance of power between the President and Congress. It provided that Congress by act
or joint resolution could terminate the use of United States Armed Forces by the
President within thirty days of committing troops unless Congress authorized their
continued use.113 The House would not pass the Senate bill. The House bill that was
then proposed just urged the President to consult with Congress before sending
Americans into armed conflict and eliminated the Senate requirements.
Because of the great differences in the House and Senate bills, agreement was
never reached and nothing came of the bills. Frustrations over the ineffectiveness of
Congress were not only felt among members of the Congress. A professor of political
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science from Davidson College, William E. Jackson, Jr., argued in a 1972 letter to the
editor of the New York Times, “the Senate appears impotent in the face of executive
domination that the House is an instrument of Presidential will. Despite constitutional
provisions to the contrary, the President decides when the country goes to war, how the
war is prosecuted, and whether it is extended to other countries.”114
In 1973, the committees in both the House and the Senate started afresh.115 What
is most notable about the resurgence in Congressional war powers bills was the passion
of the House. The House bills traditionally lagged behind the Senate bills in asserting
Congressional authority—in 1973 this was not the case. The House bill, “…provided for
the withdrawal of American forces from hostilities within 120 days unless Congress
approved their involvement.”116 In addition, the House bill could also require forces to
withdraw from both hostilities and foreign deployments by a concurrent resolution. The
final catch to the House bill that was not found in the Senate bill, was that it applied to
current hostilities—namely to those in Southeast Asia.
Although the conferees would eliminate the more extreme measures of the House
bill to pass it through both the Senate and the House, it was a clear indication of where
not only the Legislative Branch was on the separation of powers issue, but also where the
rest of the nation stood. As representatives of their constituents, Congress
overwhelmingly passed the conference report—the Senate by a vote of 75-20 on October
10 and the House by a vote of 238-123 on October 12.117
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Less than two weeks after the passage of the War Powers Resolution, President
Nixon invoked his executive veto power on October 24. In response to his veto,
President Nixon stated, “the restrictions which this resolution would impose upon the
authority of the President are both unconstitutional and dangerous to the best interests of
our Nation.” Furthermore, Nixon argued that the resolution “would have vastly
complicated or even made impossible” the American response to the Berlin crisis of
1961, the Cuban missile crisis of 1962, the Congo rescue operation of 1964, and the
Jordanian crisis of 1970. It would,
undercut the ability of the United States to act as an effective influence for peace.
For example, the provision automatically cutting off certain authorities after 60
days unless they are extended by the Congress could work to prolong or intensify
a crisis. Until the Congress suspended the deadline, there would be at least a
chance of United States withdrawal and an adversary would be tempted therefore
to postpone serious negotiations until the 60 days were up. Only after the
Congress acted would there be a strong incentive for an adversary to negotiate. In
addition, the very existence of a deadline could lead to an escalation of hostilities
in order to achieve certain objectives before the 60 days expired.118

If passed, Nixon threatened that the resolution would also “strike from the
President’s hand a wide range of important peacekeeping tools by eliminating his ability
to exercise quiet diplomacy backed by subtle shifts in our military deployments.” And
finally, “it would give every future Congress the ability to handcuff every future
President merely by doing nothing and sitting still.”119 President Nixon, over the course
of several days would plead to the American people the unconstitutionality of the
resolution, on behalf of a strong Executive Branch.
Despite pleas from the President, Congress voted to override his veto on
November 7—a response indicative of the overwhelming desires to put an end to the
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‘imperial presidency’. The vote count was 284-135 in the House and 75-18 in the Senate.
Pat Holt, chief of staff of the Senate Foreign Relations Committee from 1974-1977,
commented that although there were fluctuations in the number of Congressional
members voting, there was a steady erosion of support for the President.120 This loss Holt
attributes to growing unpopularity of the war in Vietnam compounded by the unfolding
Watergate scandal. On the eve of the Saturday Night Massacre, Nixon’s political
fortunes were at their lowest point to that time.
In agreement with Holt, it is clear that the sentiment in the House was changing
before the Saturday Night Massacre. The movement between the House bills in 1970 to
the House bill in 1973 showed a dramatic shift in decreasing support for the Nixon
Administration. The previous Senate War Powers bill in 1972 was turned down. A year
later, the House approved the War Powers Resolution, and not by a small margin. This
shift, Holt largely attributes to the unpopularity of the war in Vietnam. The Presidential
veto was only overridden by a margin of 4 votes out of 419 cast.121 Holt raises the
question whether those four votes would have stayed with the President in the absence of
the Saturday Night Massacre, or whether the surge of antiwar sentiment would have been
sufficient. It is apparent we will never know the result of Vietnam’s impact on the
presidency in the absence of the Watergate scandal, or vice versa—the impact of the
Watergate scandal’s on the presidency in the absence of the Vietnam war; however, what
is important is the dramatic impact each had on Congress, the President, and the way the
American people viewed the presidency.
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CONSTITIONAL CONTROVERSY—THE BALANCE OF POWER

A prime area of concern since the passage of the War Powers Resolution has been
whether or not the resolution violates the President’s power as Commander-in-Chief of
the United States Armed Forces. The section most cited as unconstitutional is Section
5(c), the section that contains the time requirements on the President committing troops,
and 90 days for a declaration of war, otherwise the President may be forced to remove the
armed forces if Congress passes a concurrent resolution. Many scholars note that this
controversial section has already been rendered invalid by the Supreme Court’s 1983
decision in INS v. Chadha.122 Although the facts of the case do not relate to the war
powers, the findings of the Court directly impacted Section 5(c).123 In the majority
decision, Chief Justice Burger contended that “Congress must abide by its delegation of
authority to the Attorney General until that delegation is legislatively altered or revoked.
Finally, the veto's legislative character is confirmed by the fact that when the Framers
intended to authorize either House of Congress to act alone and outside of its prescribed
bicameral legislative role, they narrowly and precisely defined the procedure for such
action in the Constitution.”124 In summation, the Court decided that Congress may not
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invent unconstitutional devices, such as the invention of a veto, as a means to reign in
excessive exercises of presidential power.125
In question of the constitutionality of the War Powers Resolution, it is difficult to
come to an agreement. Although INS v. Chadha the Supreme Court’s ruling struck down
(arguably) Section 5(c), this was done so indirectly, through the ruling of the majority
opinion—not as a direct means of dealing with the separation of powers. In Duncan v.
Kahanamoku,126 a prior Court decision that ruled on the separation of powers, the
dissenting opinion on the Court seemed to characterize the feelings the Court has pursued
in ruling on such key issues. Justice Burton warned:
It is important… that in reviewing the constitutionality of the conduct of our
agencies of government in time of war, invasion or threatened invasion, we do not
now make precedents which in other emergencies may handicap the executive
branch of the Government in the performance of duties allotted to it by the
Constitution and by the exercise of which it successfully defended the nation
against the greatest attack ever made upon it.127
In 1983, the administration of President Ronald Reagan felt that Congress was too
intrusive on foreign policy as a result of the War Powers Resolution. “The feeling is that
Congress is going too far. Every detail of foreign policy is now being fully scrutinized
down to the minutiae. We’re dealing with committee reports that are often conflicting,
which makes it very difficult for the execution of foreign policy.”128 In the opinion of the
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Reagan administration, and the administrations before and after him, the balance of
power had swung dangerously to the legislative side.

43

WAR POWERS RESOLUTION IMPLEMENTATION

Between 1975 and November 15, 2004, Presidents have submitted 115 reports as
the result of the War Powers Resolution.129 President Ford submitted four reports,
President Carter one, President Reagan fourteen, and President George H. W. Bush six
reports. President Clinton submitted 86 reports. President George W. Bush submitted 29
reports.130 Of the reports submitted, only one cited Section Four which triggers the time
limit.131
Time and time again, the President, Congress, and the courts have proven
unwilling to trigger the War Powers Resolution mechanism. In light of its inability to be
consistently used, there have been three options invoked by members of the government
and intellectual community. The first option holds that the resolution restricts the power
of the President in foreign policy and should be repealed altogether. Supporters of repeal
content that the President needs flexibility in the conduct of foreign policy and that the
time limitation in the War Powers Resolution is unconstitutional and impractical. A
conversation between Senator Javits and Senator Barry Goldwater demonstrates some of
the concern with the impact the resolution has on the executive,
SENATOR JAVITS.

So you really are opposed to my bill because you have less faith in
the Congress than you have in the President; isn’t that true?
132
SENATOR GOLDWATER. To be perfectly honest with you, you are right.
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An alternate perspective for the repeal is that Congress has always had the power,
through appropriations and general lawmaking, to inquire into, support, limit, or prohibit
specific uses of U.S. Armed Forces if there is majority support. The War Powers
Resolution does not fundamentally change this equation, but instead it complicates
action, misleads military opponents, and diverts attention from key policy questions.133
On the other side of the aisle, there are members of Congress who assert that the
War Powers Resolution has been effective by increasing legislative-executive
communication and congressional leverage. The resolution has served as a restraint on
the use of armed forces by the President in some cases because of awareness that certain
actions might invoke its provisions. Examples for this position include, the threat of
invoking the War Powers Resolution may have been helpful in getting U.S. forces out of
Grenada, in keeping the number of military advisers in El Salvador limited to 55, and in
prodding Congress to take a stand on authorizing the war against Iraq.134 Professor of
public policy and guest journalist for the New York Times, I.M. Destler, is in agreement
with this perspective. He asserts that the War Powers Resolution “challenged, and then
vanquished, Richard M. Nixon, Gerald R. Ford, and Henry Kissinger.”135 John W.
Finney also wrote in the New York Times that since the War Powers Resolution was
passed, there has been evidence of a changing relationship between Congress and the
White House on sharing war-making powers.136 In a follow-up piece written in 1979,
Finney concludes that although the resolution had not been thoroughly tested, Congress
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was headed in the right direction in terms of the balance of power. “When President
Carter decided several weeks ago to send a squadron of F-15 fighters to Saudi Arabia in a
show of force and support, the plane went unarmed, partly because of the concern that if
they were armed, the President would be in violation of the War Powers Resolution if he
did not immediately inform Congress.”137
And finally, somewhere in the middle, the third view is that the War Powers
Resolution has not been adequate to accomplish its objectives and needs to be
strengthened or reshaped. Proponents of this view assert that Presidents have continued
to introduce United States Armed Forces into hostilities without consulting Congress and
without congressional authorization. There are numerous potential amendments; some of
the main arguments include returning to the original Senate version of the War Powers
Resolution. As discussed earlier, the House bill was much more dramatic and the
conference compromised on the bill. Returning to the original Senate version has been
proposed several times, the first in 1977 by Senator Thomas Eagleton. A return to the
original version would require prior congressional authorization for the commitment of
forces into conflict abroad without a declaration of war (except in the circumstance of to
respond to or forestall an attack upon the United States or its forces or to protect U.S.
citizens while evacuating them). This contention would also eliminate the 60-90 day
period the President has to act militarily without congressional authorization.
Another proposed amendment is to shorten or eliminate altogether the time period
that the President could maintain forces in hostile situations abroad without congressional
approval. Proponents of this amendment contend the current resolution gives the
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President 60 to 90 days to do as he chooses and that this provides too much opportunity
for mischief of irreversible action.138 Prohibiting the obligation or expenditure of funds
for any use of U.S. armed forces in violation of the resolution or laws passed under it is
another option those in favor or amending the War Powers Resolution advocate.
Perhaps one of the most compelling amendments to the resolution involves
establishing a consultation group in Congress. Complaints made in the years following
the resolution’s passage included that there was no set guideline on what consultation
meant. Representative John B. Anderson of Illinois, the third-ranking Republican in the
House said he was disappointed that “Mr. Ford had done no more than ‘calling up and
saying here’s what we’ve decided.’ That doesn’t really fit the new era of divided
responsibility.”139 In the same situation involving President Ford, the Senate Democratic
leader Mr. Nessan said, “I was not consulted. I was notified after the fact about what the
Administration had already decided to do.”140
The War Powers Resolution was passed in an effort to provide clarification on
the balance of power between the President and Congress. Never the less, it is clearly
impractical for the President to consult with 535 members of Congress. Considerations
of time and security argue that the list of the chosen for consultation be short.141 Senators
Byrd, Nunn, Warner, and Mitchell have proposed the President regularly consult with an
initial group of 6 members—the majority and minority leaders of both Chambers plus the
Speaker of the House and President pro tempore of the Senate.142 Additionally, after the
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initial meeting, the President is to consult with a permanent group of 18 members
consisting of the leadership and the ranking and minority members of the Committees on
Foreign Relations, Armed Services, and Intelligence. This group will be able to
determine whether the President should have reported an introduction of forces and to
introduce a joint resolution of authorization or withdrawal that would receive expedited
procedures. Further defining what the consultation and communication between the
President and Congress should look like can only help to strengthen the resolution.

48

CONCLUSION

In the view of many of its supporters, the War Powers Resolution was nothing
more than an attempt to restate and thereby reassert what they considered to be the
original powers of Congress, powers which had atrophied through lack of use.143 At the
same time, the resolution provided a procedure for the exercise of these powers in the
future. It is a procedure, furthermore, designed to force Congress to act, either to approve
or to end any long-term U.S. military involvement abroad. The War Powers Resolution
was enacted to make it more difficult for Congress to acquiesce in future situations like
Vietnam.
The Supreme Court has so often abstained from hearing cases addressing the
separation of powers between the President and Congress, especially regarding the issue
of war powers. It has been the Court’s position that the contours of the presidential war
powers have been presidentially, not judicially, shaped; their existence is for Congress
and the people, not the Court, to oversee.144 In agreement with Rossiter, if the Supreme
Court would be a little more clear voiced about the general power of this nation to make
war, “it could turn around and deliver a great deal more relief in specific instances of
individual injustice, which was all it was supposed to do in the first place… the less it
pretends, the more it can defend.”145 Although it is unclear exactly how the Court would
rule—more in favor of Congress or more in favor of the President (depending on the
composition of the Court at the time), or potentially setting precedent for a more true
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balance of powers, one can argue that clarification on the issue would be in service of all
three branches of government.
There have been few Supreme Court decisions directly addressing the executive
war powers. Legal scholars, Ann and A.J. Thomas remind us that in the absence of Court
rulings, one must look at extraconstitutional history to resolve the issue of war powers,
“for our government developed not only from constitutional interpretation by the court,
but also from past precedents and actions of both the executive and legislative
branches.”146 With this idea of extraconstitutional history, it is easy to apply it to recent
presidential administrations and wonder why Congress has not taken greater action in an
effort to not repeat blunders in history. The most obvious example is the correlation
often made between the Vietnam War and the Iraq War that was started in 2002 under
President George W. Bush. Neither war was ever declared by Congress, and yet
exceptional numbers of United States Armed Forces were committed to these locations.
The Vietnam War was authorized by Congress initially under the Gulf of Tonkin
Resolution, and the Iraq War was authorized by Congress under the Authorization for
Use of Military Force Against Iraq Resolution of 2002.147 Each authorization of military
force was initially supported, and as the conflict progressed, became increasingly more
and more unpopular with the American public.
As stated before, it is unfortunate that the legislative branch seems to lack the
confidence in their own information and judgments and therefore, is likely to be
intimidated by the executive authority. Even in the face of a greatly unpopular conflict,
Congress has not executed its authority under the Constitution, reaffirmed by the War
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Powers Resolution, to withdraw funds, and requires that under Section Five that the
President remove armed forces. This was never executed during the Vietnam War and
has not been executed since. Prior to the passage of the War Powers Resolution,
Congress was attempting to create a bill that would force an early end to the role of the
United States in Southeast Asia. Although Congress and the American people appeared
ready to end United States participation, the trouble with setting a withdrawal date came
from the large number of American prisoners of war that were being held in North
Vietnam.148 If the United States were to create an absolute deadline for troop removal the
prisoners would be at the mercy of the North Vietnamese. Instead, the language of the
bill was changed to the United States should terminate military operations in Southeast
Asia “at the earliest practicable date.”149 In similar fashion, Congress attempted to create
a timetable for troop withdrawals in Iraq beginning in 2007—the U.S. Troop Readiness,
Veterans' Health, and Iraq Accountability Act of 2007 (H.R.1591). Congress was able to
pass this bill, and within the bill was a call for complete withdrawal of U.S. combat
soldiers by September 1, 2008. President Bush vetoed the bill on March 1, 2007, and
Congress was unable to come up with the necessary two-thirds to override the veto. The
war in Iraq has proven another example of Congressional inability to use the tools they
have been provided—the U.S. Constitution and the War Powers Resolution of 1973.
The evolution of American foreign policy brought the United States and the
American presidency to its status in the 1970s. As Schlesinger put it, “The American
presidency has come to see itself in messianic terms as the appointed savior of a world
whose unpredictable dangers call for rapid and incessant deployment of men, arms, and
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decisions behind a wall of secrecy. This view seems hard to reconcile with the American
Constitution.”150
In the absence of the Presidents of the twentieth century constantly building upon
one another’s involvement in world affairs, it is nearly impossible to assert that Richard
Nixon would have taken the presidency to an imperial level all on his own. What is
certain, however, is that the passage of the War Powers Resolution of 1973 was a result
of President Richard Nixon’s policies—both domestic and foreign. President Nixon’s
blunders in the Watergate affairs at home, and his involvement in the Vietnam conflict
that cost tens of thousands of American lives, and countless more Asian lives, prompted
Congress to unite and pass a resolution limiting the scope of the President’s war-making
ablities.
There are historians that argue that the Founding Fathers did not create a
Constitution with shared war powers among the President and Congress. Supporters of
this argument like David Locke Hall argue that each branch has its own powers, separate
and distinct, which affect the legal authority to wage war.151 I think this concept is easily
dispelled. If the Constitution was laid out with clear cut lines of the roles of Congress and
the President, there would not be a continual struggle in the balance of power between the
two branches. If it was as clear cut as Hall attempts to portray it, it would be easy for the
Supreme Court to rule on the nature of the powers that the executive and legislative
branches possess, and both Congress and the President would understand their limitations
without exceeding or undercutting them—but clearly this has not proven to be the case.
Instead, the twentieth century struggle to prevent further development of an imperial
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presidency has carried into the twenty first century. Although the War Powers
Resolution has been referenced by Presidents in over one hundred circumstances since its
passage, it has not served the purpose that Senator Jacob Javits originally claimed—to
rebalance Congressional and Presidential war powers.
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