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DUTIESDUTIES ANIMALS:�TOTO ANIMALS: 
RAWLS'RAWLS' ALLEGEDALLEGED LEMMA�DIDI LEMMA 

InIn hishis spiritedspirited paper,paper, "Duties"Duties toto 
Animals:Animals: Rawls'Rawls' Dilemma,"l,Dilemma,"l, TomTom 
ReganRegan accusesaccuses RawlsRawls ofof aa fundamentalfundamental 
equivocationequivocation inin hishis moralmoral attitudeattitude 
towardtoward animals.animals. ReganRegan contendscontends thatthat 
whilewhile RawlsRawls recognizesrecognizes aa naturalnatural dutyduty 
notnot toto bebe cruelcruel toto animals,animals, hehe simulta­simulta­
neouslyneously holdsholds thatthat onlyonly peoplepeople areare 
owedowed thethe naturalnatural dutiesduties ofof justice.justice. 
ButBut ifif beingbeing aa personperson isis necessarynecessary 
conditioncondition forfor receivingreceiving thethe dutiesduties ofof 
justice,justice, ReganRegan asks,asks, whywhy isn'tisn't itit like­like­
wisewise aa decisivedecisive considerationconsideration forfor 
determiningdetermining entitlemententitlement toto thethe naturalnatural 
dutyduty ofof notnot beingbeing harmed?harmed? Rawls,Rawls, 
ReganRegan argues,argues, isis facedfaced withwith thethe fol­fol­
lowinglowing dilemma:dilemma: eithereither beingbeing aa moralmoral 
personperson isis aa "decisive"decisive considerationconsideration forfor 
determiningdetermining thosethose toto whomwhom wewe havehave 
naturalnatural duties,duties, "2"2 oror itit isis not.not. IfIf thethe 
former,former, thenthen RawlsRawls failsfails toto accountaccount 
forfor thethe acknowledgedacknowledged naturalnatural dutyduty notnot 
toto harnharn animals;animals; butbut ifif thethe latter,latter, 
RawlsRawls hashas nono groundsgrounds forfor denyingdenying 
animalsanimals thethe protectionprotection ofof anyany ofof thethe 
otherother naturalnatural dutiesduties ofof justice.justice. ReganRegan 
considersconsiders severalseveral possiblepossible repliesreplies thatthat 
mightmight liftlift RawlsRawls offoff thethe hornshorns ofof thisthis 
purportedpurported dilemma,dilemma, butbut findsfinds eacheach ofof 
themthem lacking.lacking. HeHe concludesconcludes thatthat 
RawlsRawls cancan avoidavoid hishis pointypointy perchperch onlyonly 
byby abandoningabandoning eithereither thethe naturalnatural dutyduty 
notnot toto bebe cruelcruel toto animals,animals, oror elseelse thethe 
claimclaim thatthat moralmoral personalpersonal ityity isis thethe 
basisbasis ofof entitlemententitlement toto thethe natunatu ralral 
dutiesduties ofof justice.justice. ReganRegan argues,argues, ofof 
coucou rse,rse, forfor thethe latter.latter. JusticeJustice asas 
fairness,fairness, hehe suggests,suggests, hashas beenbeen nei­nei­
therther justjust nornor fairfair toto animals.animals. TheyThey 
havehave beenbeen arbitrarilyarbitrarily excludedexcluded fromfrom 
thethe protectionprotection ofof Rawls'Rawls' principlesprinciples ofof 
justice.justice. 

Regan'sRegan's critique,critique, however,however, isis itselfitself 
uu nfainfai rr toto Rawls.Rawls. ReganRegan misimisi nterpretsnterprets 
aa centralcentral aspectaspect ofof Rawls'Rawls' theorytheory andand 
thenthen findsfinds thethe resultingresulting viewsviews 

contradictory.contradictory. IndeedIndeed theythey are.are. ButBut 
theythey areare notnot Rawls'Rawls' views!views! InIn thethe fol­fol­
lowinglowing comments,comments, II shallshall thereforetherefore 
statestate whatwhat II taketake toto bebe Regan'sRegan's mis­mis­
readingreading ofof Rawls'Rawls' statementsstatements onon thethe 
rightsrights ofof animals,animals, andand showshow howhow aa 
clarificationclarification ofof Rawls'Rawls' viewsviews eliminateseliminates 
anyany appearanceappearance ofof self-contradiction.self-contradiction. 
,, shallshall alsoalso brieflybriefly gogo beyondbeyond thethe 
questionquestion ofof thethe internalinternal consistencyconsistency ofof 
~~ Jh~2.D:/_Jh~2.D:/_ 9191 JusticeJustice andand suggestsuggest thethe 
wayway inin whichwhich aa KantianKantian theory,theory, suchsuch 
asas Rawls',Rawls', mightmight accountaccount forfor somesome ofof 
thethe rightsrights ofof animalsanimals whichwhich ReganRegan isis 
soso eagereager toto defend.defend. ForFor II suspectsuspect 
thatthat suchsuch anan extensionextension ofof aa contracta­contracta­
rianrian theorytheory ofof justicejustice maymay proveprove moremore 
congenialcongenial toto Regan'sRegan's ownown viewsviews thanthan 
doesdoes thethe utilitarianismutilitarianism ofof PeterPeter SingerSinger 
andand otherother out-spokenout-spoken defendersdefenders ofof 
animalanimal rights.rights. 

Regan'sRegan's basicbasic argumentargument contendscontends 
thatthat RawlsRawls inconsistentlyinconsistently makesmakes thethe 
followingfollowing claims:claims: 

(1)(1) WeWe havehave aa naturalnatural dutyduty notnot toto 
bebe cruelcruel toto a'limals;a'limals; 

(2)(2) WeWe dodo notnot havehave aa natunatu ralral dutyduty 
ofof justicejustice toto animals,animals, becausebecause thethe dutyduty 
ofof justicejustice isis owedowed onlyonly toto persons;persons; 
indeed,indeed, 

(3)(3) AllAll naturalnatural dutiesduties areare duedue onlyonly 
toto persons.persons. 

(1)(1) andand '(3)'(3) areare obviouslyobviously inconsis­inconsis­
tent.tent. ButBut althoughalthough (2)(2) andand (3)(3) areare 
plausibleplausible interpretationsinterpretations ofof Rawls'Rawls' 
views,3views,3 (1)(1) isis not.not. RawlsRawls doesdoes not,not, 
toto mymy knowledg~knowledg~ everever holdhold thatthat wewe 
havehave aa naturalnatural dutyduty ofof non-crueltynon-cruelty toto 
animals.animals. ToTo seesee this,this, letlet usus cursorilycursorily 
reviewreview hishis accountaccount ofof suchsuch duties.duties. 

Recall,Recall, fifi rstrst ofof all,all, thatthat RawlsRawls isis 
developingdeveloping aa theorytheory ofof justice,justice, whichwhich 
inin hishis viewview isis aa setset ofof principlesprinciples 
"assigning"assigning rightsrights andand dutiesduties inin thethe 
basicbasic institutionsinstitutions ofof society"society" andand 
whichwhich "define"define thethe appropriateappropriate distri­distri­
butionbution ofof thethe benefitsbenefits andand burdensburdens ofof 
socialsocial cooperation"cooperation" (p.(p. 4).44).4 RawlsRawls fur­fur­
therther assumesassumes thatthat hehe isis givinggiving aa 
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theorytheory forfor aa "well-ordered"well-ordered society,society, "" 
thatthat is,is, aa "society"society inin whichwhich (1)(1) 
everyoneeveryone acceptsaccepts andand knowsknows thatthat thethe 
othersothers acceptaccept thethe samesame principlesprinciples ofof 
justice,justice, andand (2)(2) thethe basicbasic socialsocial insti­insti­
tutionstutions generallygenerally satisfysatisfy andand areare gen­gen­
erallyerally knownknown toto satisfysatisfy thesethese princi­princi­
pies"pies" (p.(p. 5).5). Finally,Finally, RawlsRawls assumesassumes 
aa certaincertain conceptionconception ofof thethe personspersons 
thatthat inhabitinhabit thisthis well-orderedwell-ordered society.society. 
HeHe characterizescharacterizes themthem asas "free,""free," 
"equal,""equal," andand rationalrational beingsbeings (pp.(pp. 
11-13,11-13, andand 241-57),241-57), andand asas "moral"moral 
persons,"persons," agentsagents capablecapable ofof havinghaving aa 
conceptionconception ofof theirtheir goodgood (as(as expressedexpressed 
byby aa rationalrational planplan ofof life)life) andand whowho areare 
"capable"capable ofof havinghaving (and(and areare assumedassumed 
toto acquire)acquire) aa sensesense ofof justice,justice, aa nor­nor­
mallymally effectiveeffective desiredesire toto applyapply andand toto 
actact uponupon thethe principlesprinciples ofof justice"justice" (p.(p. 
505).505). ThroughoutThroughout AA TheoryTheory ofof J~­J~­

tice,tice, RawlsRawls insistsinsists thatthat thethe keykey fea­fea­
turestures ofof hishis theory,theory, especiallyespecially thethe 
centralcentral theoreticaltheoretical constructionconstruction ofof thethe 
originaloriginal position,position, areare explicitlyexplicitly 
designeddesigned toto representrepresent oror toto modelmodel thisthis 
accountaccount ofof thethe rolerole ofof thethe principlesprinciples 
ofof justicejustice inin aa justjust societysociety andand hishis 
particularparticular conce~tionconce~tion ofof thethe humanhuman 
beingsbeings whowho aa rere itsits subjects.subjects. 55 TheThe 
principlesprinciples ofof justicejustice areare thereforetherefore cho­cho­
sensen byby theoreticallytheoretically defineddefined beings,beings, 
rationalrational agentsagents whowho areare carefullycarefully 
characterizedcharacterized toto incorporateincorporate aspectsaspects ofof 
aa specificspecific conceptionconception ofof aa liberalliberal soci­soci­
etyety andand itsits citizens.citizens. 

GivenGiven thisthis accountaccount ofof thethe principlesprinciples 
ofof socialsocial justice,justice, itit isis notnot surprisingsurprising 
thatthat thethe selectionselection ofof thethe principlesprinciples ofof 
justicejustice forfor individualsindividuals isis similarlysimilarly con­con­
strained.strained. AsAs partpart ofof hishis overalloverall 
theorytheory ofof justice,justice, RawlsRawls specifiesspecifies twotwo 
groupsgroups ofof principlesprinciples forfor individuals,individuals, 
thethe "obligations"obligations ofof fairness"fairness" andand thethe 
so-calledso-called "natural"natural duties."duties." OnlyOnly thethe 
latterlatter isis ofof concernconcern toto usus now.now. TheThe 
"natu"natu ralral duties"duties" areare thosethose moralmoral 
requirequi rementsrements whichwhich itit wouldwould bebe 
rationalrational forfor thethe partiesparties inin thethe originaloriginal 
positionposition toto imposeimpose onon allall persons,persons, 
irrespectiveirrespective ofof theirtheir volUntaryvolUntary actsacts 
andand theirtheir otherother institutionalinstitutional 

obligations.obligations. ButBut givengiven theithei rr fufu nctionnction 
andand theirtheir theoreticaltheoretical derivation,derivation, thethe 
naturalnatural dutiesduties areare necessarilynecessarily 
extendedextended onlyonly toto rationalrational moralmoral 
agents;agents; "they"they obtainobtain betweenbetween allall asas 
equalequal moralmoral persons"persons" (p.(p. 115).115). TheThe 
argumentargument ofof sec.sec. 51,51, forfor example,example, 
attemptsattempts toto derivederive thethe dutyduty toto supportsupport 
andand furtherfurther justjust institutionsinstitutions merelymerely 
fromfrom thethe naturenature ofof thethe personspersons inin thethe 
originaloriginal positionposition andand theirtheir desiredesire toto 
establishestablish aa well-orderedwell-ordered societysociety (p.(p. 
334).334). RawlsRawls similarlysimilarly arguesargues forfor thethe 
naturalnatural dutiesduties ofof mutualmutual respectrespect andand 
mutualmutual aidaid onon thethe groundground thatthat theythey 
areare requiredrequired forfor ourour assumedassumed concep­concep­
tiontion ofof thethe personperson asas aa moralmoral beingbeing 
(pp.(pp. 337-9).337-9). EvenEven thethe discussiondiscussion ofof 
sec.sec. 19,19, whichwhich listslists thethe naturalnatural dutyduty 
notnot toto inflictinflict unnecessaryunnecessary suffering,suffering, 
explicitlyexplicitly linkslinks naturalnatural dutiesduties withwith thethe 
notionnotion ofof thethe equalityequality ofof moralmoral per­per­
sonhoodsonhood andand thethe representationrepresentation ofof thatthat 
ideaidea inin itsits derivationderivation fromfrom thethe originaloriginal 
positionposition (pp.(pp. 114-5).114-5). NowhereNowhere isis 
therethere anyany suggestionsuggestion thatthat wewe havehave 
anyany naturalnatural dutyduty toto anyany non-humannon-human 
being,being, nornor couJs!couJs! suchsuch ~~ suggestionsuggestion 
mama keke ~~ sensesense gi'engi'en RawlsRawls II generalgeneral 
accountaccount ofof thethe principlesprinciples ofof justicejustice forfor 
individua~s.individua~s. 

WhyWhy thenthen doesdoes ReganRegan attributeattribute (1)(1) 
toto Rawls?Rawls? Apparently,Apparently, hishis entireentire casecase 
restsrests onon thethe singlesingle paragraphparagraph inin 
whichwhich RawlsRawls notesnotes thatthat "certainly"certainly itit isis 
wrongwrong toto bebe cruelcruel toto animals,"animals," andand 
thatthat animals'animals' capacitiescapacities forfor "feelings"feelings ofof 
pleasurepleasure andand painpain andand forfor thethe formsforms 
ofof lifelife ofof whichwhich <they><they> areare capablecapable 
clearlyclearly imposeimpose dutiesduties ofof compassioncompassion 
andand humanity"humanity" (p.(p. 512).512). ButBut thethe 
wholewhole pointpoint ofof thatthat paragraphparagraph (which(which 
ReganRegan acknowledgesacknowledges inin passing)passing) isis toto 
statestate thatthat anyany suchsuch dutiesduties areare "out­"out­
sideside thethe scopescope ofof thethe theorytheory ofof jus­jus­
tice."tice." AllAll thatthat hashas precededpreceded inin AA 
IheoryIheory ofof Justice,Justice, especiallyespecially thethe sec-:­sec-:­
7777 accountaccount ofof moralmoral personalitypersonality asas thethe 
"decisive"decisive consideration"consideration" determiningdetermining 
entitlemententitlement toto considerationsconsiderations ofof jjus­us­
tice,tice, isis partpart ofof Rawls'Rawls' theorytheory ofof jus­jus­
tice.tice. Moreover,Moreover, thethe sees.sees. 1919 andand 5151 
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discussionsdiscussions ofof thethe principlesprinciples forfor indi­indi­
viduals,viduals, whwh ichich specifyspecify thethe natunatu ralral 
duties,duties, areare alsoalso explicitlyexplicitly includedincluded asas 
partsparts ofof thatthat theorytheory (e.g.(e.g. pp.pp. 108,108, 
116,116, andand 333).333). However,However, "our"our con­con­
ductduct towardtoward animals,"animals," RawlsRawls insists,insists, 
"is"is notnot regulatedregulated byby thesethese principles"principles" 
(p.(p. 504).504). ReganRegan hashas apparentlyapparently 
equatedequated Rawls'Rawls' statementstatement thatthat wewe dodo 
havehave somesome dutyduty ofof non-crueltynon-cruelty toto ani­ani­
malsmals (due(due toto somesome broadbroad moralmoral oror 
metaphysicalmetaphysical viewview thatthat goesgoes beyondbeyond aa 
theorytheory ofof justicejustice andand aboutabout whichwhich hehe 
refusesrefuses toto speculate)speculate) withwith thethe claimclaim 
thatthat personspersons havehave aa .r:!-i!tl.!~.r:!-i!tl.!~ du!ydu!y notnot 
toto haha I'mI'm eacheach other.other. SiSi ncence RawlsRawls 
explicitlyexplicitly deniesdenies thatthat thesethese twotwo ideasideas 
shouldshould bebe equated,equated, andand sincesince therethere isis 
nothingnothing inin hishis writingswritings thatthat commitscommits 
himhim toto theirtheir equivalence,equivalence, II concludeconclude 
thatthat ReganRegan wronglywrongly attributesattributes (1)(1) toto 
Rawls.Rawls. Therefore,Therefore, wewe needneed notnot 
believebelieve thatthat therethere isis anythinganything contra­contra­
dictorydictory inin Rawls'Rawls' viewsviews onon naturalnatural 
dutiesduties andand thethe rightsrights ofof animals.animals. 

IIII 

InIn th(;th(; middlemiddle partpart ofof hishis paper,paper, 
ReganRegan discussesdiscusses threethree repliesreplies toto 
Rawls'Rawls' pupu rportedrported dilemmadilemma (though(though hehe 
susu rprisirprisi nglyngly doesn'tdoesn't considerconsider thethe 
replyreply whwh ichich simplysimply showsshows thatthat RawlsRawls 
doesdoes notnot holdhold eacheach ofof thethe contradic­contradic­
torytory positionspositions attributedattributed toto him).him). InIn 
thethe coursecourse ofof consideringconsidering (and(and reject­reject­
ing)ing) thesethese replies,replies, ReganRegan misreadsmisreads 
Rawls'Rawls' theorytheory inin aa wayway whichwhich illumi­illumi­
natesnates hishis basicbasic problemproblem withwith thethe text.text. 
II shallshall thereforetherefore brieflybriefly commentcomment onon aa 
couplecouple ofof hishis arguments.arguments. 

OneOne rejectedrejected suggestionsuggestion isis thatthat 
animalsanimals areare denieddenied thethe protectionprotection ofof 
thethe principlesprinciples ofof justicejustice becausebecause 
Rawls'Rawls' hypotheticalhypothetical contractorscontractors knowknow 
thatthat theythey wonwon 't't bebe anan imalsimals andand there­there­
forefore havehave nono interestinterest inin providingproviding 
protectionprotection forfor them.them. InIn hishis considera­considera­
tiontion ofof thisthis suggestion,suggestion, ReganRegan arguesargues 
thatthat itit isis illegitimateillegitimate toto specifyspecify thatthat 
thethe contractorscontractors knowknow thatthat theythey areare 
andand willwill continuecontinue toto bebe humanhuman beings,beings, 

forfor this,this, hehe contendscontends wouldwould arbitrarilyarbitrarily 
prejudiceprejudice thethe outcomeoutcome ofof theirtheir deliber­deliber­
ationsations inin favorfavor ofof oneone species,species, andand 
thusthus runrun "counter"counter toto whatwhat thethe 'veil'veil ofof 
ignorance'ignorance' isis supposedsupposed toto accom­accom­
plish."plish." 66 ButBut ReganRegan herehere misinter­misinter­
pretsprets thethe primaryprimary functionfunction ofof thethe veilveil 
ofof ignorance,ignorance, forfor itsits basicbasic rolerole isis notnot 
toto guaranteeguarantee thethe impartialityimpartiality ofof thethe 
chosenchosen principles,principles, butbut ratherrather toto theo­theo­
reticallyretically representrepresent certaincertain KantianKantian 
notionsnotions concerningconcerning thethe naturenature ofof moralmoral 
principlesprinciples andand agents.agents. InIn particularparticular 
itit isis designeddesigned toto modelmodel thethe KantianKantian 
ideaidea ofof aa categoricalcategorical imperative,imperative, aa 
principleprinciple thatthat wouldwould bebe autonomouslyautonomously 
chosenchosen byby freefree andand equalequal rationalrational 
be!ngsbe!ngs whowho merelymerely regardregard themselvesthemselves 
asas suchsuch andand whowho seekseek toto expressexpress thatthat 
natunatu rere inin theithei I'I' choices.choices. ThTh us,us, thethe 
functionfunction ofof thethe "veil-of-ignorance""veil-of-ignorance" isis 
toto insureinsure thatthat "the"the partiesparties areare notnot toto 
bebe influencedinfluenced byby anyany particularparticular infor­infor­
mationmation thatthat isis notnot papa rtrt ofof theithei I'I' .. reprep re­re­
sentationsentation asas freefree moralmoral personspersons withwith aa 
determinatedeterminate (but(but unknown)unknown) conceptionconception 
ofof thethe good."good." 77 Regan'sRegan's contentioncontention 
thatthat thethe partiesparties inin thethe originaloriginal posi­posi­
tiontion shouldshould wei~hwei~h thethe possibilitypossibility thatthat 
theythey mightmight bebe (or(or actuallyactually are)are) ani­ani­
malsmals significantlysignificantly misinterpretsmisinterprets thisthis 
mostmost fundamentalfundamental aspectaspect ofof Rawls'Rawls' 
thought.thought. 

ReganRegan doesdoes anticipateanticipate anan objectionobjection 
"that"that thethe suppositionsupposition thatthat anyany personperson 
inin thethe originaloriginal positionposition couldcould becmebecme aa 
non-humannon-human animalanimal wouldwould renderrender thethe 
veryvery pointpoint ofof thethe originaloriginal positionposition 
incoherent.incoherent. "8"8 TheThe argumentargument givengiven inin 
supportsupport ofof thisthis claimclaim isis not,not, however,however, 
thethe oneone justjust adduced.adduced. Regan'sRegan's imagi­imagi­
narynary interlocutorinterlocutor observesobserves thatthat thethe 
principlesprinciples ofof justicejustice serveserve toto governgovern 
thethe distributiondistribution ofof harmsharms andand benefitsbenefits 
toto thosethose whowho areare possiblepossible beneficiar­beneficiar­
ies,ies, thatthat is,is, beingsbeings capablecapable ofof beingbeing 
helpedhelped oror harmedharmed oror ofof havinghaving aa goodgood 
oror badbad life.life. SinceSince animalsanimals presumablypresumably 
areare incapableincapable ofof suchsuch individualindividual wel­wel­
fare,fare, theythey areare notnot fitfit subjectssubjects forfor thethe 
principlesprinciples ofof justice.justice. ReganRegan has,has, II 
believe,believe, aa tellingtelling replyreply toto thisthis 



E&AE&A 11/4�8686 11/4
 

argument.argument. SinceSince manymany "higher"higher ani­ani­
mals"mals" clearlyclearly havehave desidesi resres andand prefer­prefer­
ences,ences, memoriesmemories andand beliefs,beliefs, andand sincesince 
theythey obviouslyobviously havehave aa psychophysicalpsychophysical 
identityidentity overover time,time, itit makesmakes perfectlyperfectly 
goodgood sensesense toto speakspeak ofof themthem faringfaring illill 
oror wellwell andand consequentlyconsequently ofof havinghaving aa 
goodgood oror badbad life.life. ButBut Regan'sRegan's dis­dis­
cussioncussion isis onceonce againagain inadequateinadequate asas aa 
critiquecritique ofof Rawls'Rawls' understandingunderstanding ofof 
thethe naturenature an-a--purposean-a--purpose ofof thethe originaloriginal 
position.position. SS TheThe purposepurpose of·of· hishis con­con­
tractorstractors isis notnot simplysimply toto fufu rtherrther theithei I'I' 
ownown well-being,well-being, butbut ratherrather toto estab­estab­
lishlish aa modemode ofof existenceexistence thatthat bestbest 
expressesexpresses andand preservespreserves theithei rr natunatu rere 
asas freefree andand equalequal rationalrational beings.beings. 
SinceSince suchsuch moralmoral personspersons are,are, byby def­def­
inition,inition, thosethose whowho cancan havehave aa sensesense ofof 
justicejustice andand whowho areare capablecapable ofof formu­formu­
latinglating andand revisingrevising aa rationalrational planplan ofof 
life,life, itit makesmakes nono sensesense toto entertainentertain 
thethe thoughtthought ofof partiesparties inin thethe originaloriginal 
positionposition whowho areare notnot rationalrational beings.beings. 

IIIIII 

Rawls'Rawls' theorytheory ofof justice,justice, asas II havehave 
defendeddefended it,it, isis basedbased onon aa particularparticular 
conceptionconception ofof thethe moralmoral agent.agent. SuchSuch 
aa beingbeing mustmust havehave thethe potentialpotential forfor 
actingacting fromfrom aa sense-of-justicesense-of-justice andand 
mustmust bebe capablecapable ofof formulatingformulating andand 
pursuingpursuing aa rationalrational lifelife plan.plan. TheThe 
scopescope ofof thethe protectionprotection ofof thethe princi­princi­
plesples ofof justicejustice isis thereforetherefore necessarilynecessarily 
limitedlimited toto rationalrational moralmoral agents.agents. ButBut 
needneed suchsuch beingsbeings bebe limitedlimited toto humanhuman 
beings?beings? Couldn'tCouldn't somesome ofof Regan'sRegan's 
"higher"higher animals"animals" minimallyminimally qualifyqualify asas 
rationalrational beingsbeings ofof thethe requisiterequisite sort,sort, 
suchsuch thatthat theythey wouldwould bebe directlydirectly enti­enti­
tledtled toto thethe protectionprotection ofof allall ofof thethe 
principlesprinciples ofof justice?justice? II dodo notnot seesee 
whywhy not.not. 

SupposeSuppose thatthat wewe werewere toto learnlearn thatthat 
dolphins,dolphins, forfor example,example, havehave aa sensesense 
ofof theirtheir ownown identity,identity, havehave aa concep­concep­
tiontion ofof theirtheir ownown good,good, recognizerecognize andand 
actact fromfrom generalgeneral principlesprinciples ofof mutuallymutually 
advantageousadvantageous socialsocial behavior,behavior, andand soso 
on.on. (Such(Such speculationspeculation isis notnot 

implausibleimplausible givengiven thethe actualactual recordedrecorded 
behaviorbehavior ofof thesethese mammals.)mammals.) TheyThey 
mightmight eveneven havehave aa higher-orderhigher-order inter­inter­
estest inin primaryprimary goods,goods, suchsuch asas liberty,liberty, 
whichwhich theythey recognizerecognize asas aa necessarynecessary 
meansmeans forfor achievingachieving theirtheir moremore partic­partic­
ularular desires.desires. WereWere thesethese claimsclaims shownshown 
toto bebe thethe case,case, aa Rawlsian-KantianRawlsian-Kantian 
viewview wouldwould necessarilynecessarily extendextend thethe 
principlesprinciples ofof justicejustice toto covercover thesethese 
animals,animals, forfor therethere wouldwould nono longerlonger bebe 
anyany non-arbitrarynon-arbitrary wayway toto excludeexclude 
themthem fromfrom thethe originaloriginal position.position. TheiThei rr 
unusualunusual bodies,bodies, strangestrange language,language, andand 
peculiarpeculiar conceptionsconceptions ofof thethe goodgood wouldwould 
bebe justjust asas morallymorally irrelevantirrelevant asas thethe 
racial,racial, linguistic,linguistic, andand idiosyncraticidiosyncratic 
behavioralbehavioral differencesdifferences amongstamongst humanhuman 
beibei ngs.ngs. Moreover,Moreover, eveneven ifif forfor somesome 
reasonreason thethe dolphinsdolphins couldcould notnot presspress 
theirtheir claimsclaims toto justjust treatmenttreatment (due(due 
perhapsperhaps toto theirtheir linguisticlinguistic deficien­deficien­
cies),cies), humanhuman agentsagents wouldwould havehave natu­natu­
ralral dutiesduties toto respectrespect andand protectprotect theirtheir 
rights,rights, justjust asas wewe nownow oweowe thesethese 
dutiesduties toto infantsinfants andand thethe temporarilytemporarily 
verballyverbally incapacitated.incapacitated. 

II concludeconclude withwith thethe suggestionsuggestion thatthat 
considerationsconsiderations similarsimilar toto thethe onesones justjust 
mentionedmentioned maymay accountaccount forfor Regan'sRegan's 
intuitionsintuitions concerningconcerning ourour dutiesduties toto thethe 
higherhigher animals,animals, thoughthough unfortunatelyunfortunately 
hehe stressesstresses thethe animals'animals' abilitiesabilities 
merelymerely toto havehave "good"good lives"lives" ratherrather 
thanthan theirtheir similaritiessimilarities toto rationalrational 
agents.agents. II suspect,suspect, however,however, thoughthough 
unfortunatelyunfortunately II cannotcannot pursuepursue thethe ideaidea 
furtherfurther inin thethe presentpresent paper,paper, thatthat 
extendingextending thisthis lineline ofof argumentargument (by,(by, 
forfor example,example, showingshowing thatthat higherhigher ani­ani­
malsmals differdiffer fromfrom humanhuman beingsbeings onlyonly inin 
thethe degreedegree toto whichwhich theythey areare moralmoral 
agentsagents inin thethe KantianKantian sense)sense) wouldwould 
betterbetter supportsupport whateverwhatever rightsrights areare 
properlyproperly attributableattributable toto animalsanimals thanthan 
wouldwould anyany kindkind ofof utilitarianism.utilitarianism. 
ReganRegan himselfhimself hashas effectivelyeffectively shownshown 
thethe defectsdefects ofof thethe latterlatter view.view. 
thereforetherefore urgeurge himhim toto turnturn hishis consid­consid­
erableerable philosophicalphilosophical talentstalents toto aa moremore 
sympatheticsympathetic andand faifai I'I' treatmenttreatment ofof thethe 
contractariancontractarian tradition.tradition. 

AlanAlan E.E. FuchsFuchs 

CollegeCollege ofof WilliamWilliam andand MaryMary 
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NOTESNOTES 

lThislThis journal,journal, pp.pp. 76-82.76-82. 
2Regan,2Regan, p.p. 77.77. 
3These3These characterizationscharacterizations ofof Rawls'Rawls' 

positionspositions purposelypurposely oversimplifyoversimplify hishis 
viewsviews soso asas toto makemake Regan'sRegan's pointpoint asas 
strongstrong asas possible.possible. WeWe shouldshould note,note, 
however,however, (as(as ReganRegan himselfhimself concedes)concedes) 
thatthat inin AA Theor~Theor~ 2f2f )~~.!ice)~~.!ice RawlsRawls 
regarega rdsrds thethe capacitycapacity forfor moralmoral person­person­
a�itya�ity onlyonly asas aa sufficientsufficient conditioncondition forfor 
receivingreceiving justice.justice. "Whether"Whether moralmoral 
personalitypersonality isis alsoalso aa necessarynecessary condi­condi­
tiontion II shallshall leaveleave asideaside (p.(p. 506)."506)." 
Nevertheless,Nevertheless, II willwill followfollow ReganRegan inin 
treatitreati ngng itit asas aa necessanecessa ryry condition,condition, 
or,or, asas hehe frequentlyfrequently statesstates it,it, thethe 
"decisive"decisive consideration."consideration." SimilarlySimilarly II 
shallshall ignoreignore Regan'sRegan's distinctiondistinction 
betweenbetween Rawls'Rawls' "strong""strong" andand "weak""weak" 
positions,positions, sincesince ifif RawlsRawls cancan bebe 
defendeddefended whilewhile holdingholding thethe strongerstronger 
thesis,thesis, hehe isis surelysurely exculpatedexculpated onon thethe 
weakerweaker viewview asas well.well. 

4Rawls,4Rawls, AA The~The~ (Cam­ofof )ustts:e)ustts:e (Cam­
bridge:bridge: HarvardHarvard UniversityUniversity Press,Press, 
1971).1971). PagePage referencesreferences inin thethe texttext 
areare toto thisthis edition.edition. 

sThissThis argumentargument ISIS eveneven moremore 
explicitlyexplicitly developeddeveloped inin Rawls'Rawls' recentrecent 
articles,articles, particularlyparticularly hishis "Kantian"Kantian 
ConstructivismConstructivism inin MoralMoral Theory,"Theory," TheThe 
JournalJournal ofof PhilbsophyPhilbsophy LXXVIILXXVII (1980),(1980), 
pp.pp. 516-517,516-517, 520-522,520-522, andand 525.525. SeeSee 
alsoalso mymy "Fairness"Fairness toto JusticeJustice asas Fair­Fair­
ness,"ness," inin H.H. MillerMiller andand W.W. Williams,Williams, 
eds.,eds., TheThe LimitsLimits ofof UtilitarianismUtilitarianism 
(Min(Min neapolis:neapolis: UniversityUniversity ofof MinnesotaMinnesota 
Press,Press, 1982).1982). 

66 Regan,Regan, p.p. 78.78. 
77 Rawls,Rawls, "Kantian"Kantian Constructivism,"Constructivism," 

p.p. 459.459. SeeSee alsoalso AA TheoryTheory ofof ~_us-~_us-

tice,tice, sec.sec. 4040 
--SRegan,--SRegan, p.p. 78.78. 

9Here,9Here, asas throughoutthroughout mymy note,note, II 
amam merelymerely consideringconsidering Regan'sRegan's criti­criti­
cismcism ofof RawlsRawls asas internallyinternally contradic­contradic­
tory.tory. ItIt suffices,suffices, therefore,therefore, toto showshow 
thatthat ReganRegan hashas misinterpretedmisinterpreted Rawls.Rawls. 
II dodo notnot contendcontend thatthat ReganRegan maymay notnot 
havehave independentindependent reasonsreasons forfor rejectingrejecting 
Rawls'Rawls' viewsviews onon dutiesduties toto animals.animals. 




